T.C. Meno. 2005-242

UNI TED STATES TAX COURT

ARTHUR MANJOURI DES, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 19979-04L. Fil ed Cctober 13, 2005.

Timothy J. Burke, for petitioner.

Ni na P. Ching, for respondent.

VEMORANDUM OPI NI ON

THORNTON, Judge: This nmatter is before the Court on
respondent’s nmotion for summary judgment pursuant to Rule 121.1
The issue for decision is whether respondent may proceed to
collect by levy unpaid Federal incone taxes with respect to
petitioner’s 1996 tax year. After considering respondent’s

notion and petitioner’s response thereto, we conclude that a

1 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.
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heari ng on respondent’s notion would not materially assist in our
determ nation of this matter. For reasons stated below, we wll
grant respondent’s notion for summary judgnent.

Backgr ound

The record establishes or the parties do not dispute the
fol | ow ng.

When he filed his petition, petitioner resided in Boston,
Massachusetts.

Petitioner filed an untinely Federal income tax return for
1996 and failed to fully pay the inconme tax liability reported on
the return. On October 9, 2003, respondent issued petitioner a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing (final levy notice) with respect to his unpaid 1996
Federal inconme tax liability. On Cctober 10, 2003, respondent
i ssued petitioner a Notice of Federal Tax Lien Filing and Your
Right to a Hearing Under IRC 6320 (final lien notice) with
respect to his unpaid 1996 incone tax liability.

Petitioner tinely filed separate Fornms 12153, Request for a
Col l ection Due Process Hearing, with respect to the final |evy
notice and the final lien notice. These Fornms 12153 stated
identically:

The taxpayer is requesting a due process hearing
as the Service is by threatening enforcenent actions is

[sic] acting in a manner which is contrary to the best
interest of the governnment and the taxpayer.
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It is in the best interest of the governnent and
the taxpayer that an O fer in Conprom se be entered into.

Accordi ngly, the taxpayer requests that the

governnent enter into a voluntary agreenent to address

the taxpayer’s past due taxes.

The Appeals officer advised petitioner’s counsel, Tinothy
Burke (M. Burke), that petitioner had not filed Federal incone
tax returns for taxable years 1997 through 2002 and that he woul d
need to file them by Novenber 17, 2003, before any collection
alternative could be considered. On Cctober 27, 2003, petitioner
filed his Federal inconme tax returns for 1997 through 2002,
reporting a bal ance due for each year.

On August 6, 2004, M. Burke contacted the Appeals officer
to discuss the possibility of petitioner’s entering into an
instal |l ment agreenent.? On August 16, 2004, petitioner subnitted
Form 433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndi viduals, and Form 433-B, Collection Information
Statenent for Businesses. On Form 433-A, petitioner indicated,
anong ot her things, that he owned a “50% Interest” in certain
real property in Boston, Massachusetts (the real estate).

Petitioner listed the current value of his interest in the real

2 The Appeals officer’s case activity report indicates that
M. Burke had acknow edged that petitioner was ineligible for an
of fer-in-conprom se.
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estate as $363, 500. Petitioner did not |ist any nortgages or
| oans that encunbered the real estate.

In reviewng petitioner’s submtted information, the Appeals
of ficer determned that petitioner had filed his 2003 Feder al
income tax return show ng a bal ance due wi t hout making ful
paynment and had failed to make any estimated tax paynents for
2004. On August 31, 2004, the Appeals officer inforned M. Burke
by tel ephone conference that petitioner was ineligible for an
i nstal |l ment agreenent because he was not current with his Federal
i ncone tax obligations and because petitioner had the ability to
fully pay his income tax liabilities by obtaining a nortgage on
his 50-percent interest in the real estate. M. Burke indicated
that he woul d di scuss these matters with petitioner.

Havi ng received no response frompetitioner or M. Burke, on
Sept enber 20, 2004, respondent issued the Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determnation). The notice of determ nation sustai ned
t he proposed collection action and stated:

It is the policy of the Service not to grant an

instal |l ment agreenent if the taxpayer is not paying his

current tax liabilities. You filed your 2003 tax

return without paynent, and no estimated tax paynents

have been nmade for 2004. Therefore, your request for

an install nent agreenment is deni ed.

Anal ysis of the Collection Information Statenent which

you subm tted indicates that you have the ability to

borrow noney to pay your liabilities in full. This is

to your advantage, as it is likely that you wll be
able to borrow at a lower rate than the effective
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interest rate charged by the Service when conbined with
the failure to pay penalty.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted where there is no genuine issue of any material fact and
a decision may be rendered as a matter of law. Rule 121(a) and

(b); see Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v.

Commi ssioner, 90 T.C 753, 754 (1988). The noving party bears

the burden of proving that there is no genuine issue of nateri al
fact; factual inferences will be read in a manner nost favorable

to the party opposing summary judgnent. Dahlstromyv.

Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v. Conmm ssioner,

79 T.C. 340, 344 (1982).

Petitioner contends that the Appeals officer erred in
rejecting his installnment agreenent and in inproperly and
prematurely concluding the Appeals Ofice hearing. W review

these matters for abuse of discretion. See Oumyv. Conni Ssioner,

123 T.C. 1, 12-13 (2004), affd. 412 F.3d 819 (7th Gr. 2005);

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000).

I nt ernal Revenue Service guidelines require a taxpayer to be

current with filing and paynent requirenments to qualify for an
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install ment agreenent. 2 Admnistration, Internal Revenue Manual
(CCH), sec. 5.14.1.2(9)(e), at 17,504. The Appeals officer
determ ned that petitioner was nonconpliant wth his current tax
obligations, having failed to fully pay his 2003 taxes and to
make estimated tax paynents for tax year 2004. Petitioner does
not di spute that he was not current with his tax filing and
paynment requirenents but contends that he “was in the process of
conpleting his then current year[’]s return and * * * substanti al
strides had been made toward bringing the Petitioner into
conplete conpliance with the law.” Inasnuch as petitioner admts
that he was not conpliant with his current tax obligations, the
Appeal s officer did not abuse his discretion in concluding that
petitioner was ineligible for an install nment agreenent.

In rejecting petitioner’s installnment agreenent offer, the
Appeal s officer also determned that petitioner could afford to
fully pay his tax liabilities by borrow ng agai nst his 50-percent
interest in the real estate. Petitioner contends that this
determination was in error.® This contention is nmoot in |ight of

our conclusion that the Appeals officer properly exercised his

3 Petitioner contends that the Appeals officer erred in
determ ning the value of petitioner’s 50-percent real estate
interest (notw thstanding that the Appeals officer used the
identical value that petitioner had listed on his Form 433-A) and
in failing to consider the effect of petitioner’s joint ownership
of the real estate with his brother and the effect that
respondent’s lien would have on his ability to borrow agai nst the
real estate.
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discretion in rejecting an install nent agreenent on the separate
ground that petitioner was nonconpliant with his current tax

obligations. See Oumyv. Conm ssioner, 412 F.3d at 821.

Petitioner contends that the Appeals O fice hearing was
cl osed “prematurely”. The regulations provide that there is no
period of time within which the Appeals Ofice nust conduct a
section 6330 hearing or issue a notice of determnation and state
in part: “Appeals wll, however, attenpt to conduct a * * *
[ section 6330 hearing] and issue a Notice of Determ nation as
expedi tiously as possible under the circunstances.” Sec.
301.6330-1(e)(3), QA-E9, Proced. & Adm n. Regs.

In dawson v. Conm ssioner, T.C. Mnp. 2004-106, the

t axpayers sought to postpone a proposed levy to allow themtine
to sell certain real estate. The Appeals officer waited only 9
days after conducting a tel ephone conference with the taxpayers’
representative before issuing an adverse determ nation. The
Court concluded that the Appeals officer did not abuse his

di scretion, stating: “there is neither a requirenent nor reason
that the Appeals officer wait a certain anount of tine before
rendering his determnation as to a proposed levy.” See also

Morlino v. Conmi ssioner, T.C. Meno. 2005-203; Ronan V.

Conmi ssioner, T.C. Meno. 2004-20.

Al nost 3 weeks el apsed between petitioner’s August 31, 2004,

t el ephone conference with the Appeals officer and the issuance of
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the notice of determ nation. Respondent asserts as an undi sputed
fact that during the tel ephone conference, M. Burke prom sed to
respond by “the end of the week” but failed to do so. 1In his
response to respondent’s notion for sunmary judgnent, petitioner
states without qualification that he does not oppose this factual
assertion. Inconsistently, petitioner’s response |ater states,
with regard to anot her of respondent’s assertions of undisputed
fact: “The record does not support the setting of any deadline
by any party”; petitioner represents that M. Burke has “no
recol l ection of making any promse to ‘call ... by the end of the
week’”. To resist summary judgnment, it is not sufficient to rest
upon nere allegations or denials of the other party’s pleadings;
rather, the response nust “set forth specific facts show ng that
there is a genuine issue for trial.” Rule 121(d). Petitioner
has failed to do so.

For the reasons stated herein, we find and hold that there
IS no genuine issue as to any material fact remaining for
l[itigation and that a decision may be rendered as a matter of

| aw. Accordingly,

An appropriate order and

decision will be entered.




